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REPLY COMMENTS
OF

TELECOlVfMUNICATION SYSTEMS, INC.

i

TeleCo~unicatioll Systems, Inc. ("TCS") hereby submits these reply comments

in response to the Notice ofProposed Rulemaldng released by the Federal

Communicatidns Commission ("Commission" or ''FCC'') in the above-referenced

proceeding.1 ~ the Notice the Commission asked, inter alia, for "comment on any other

issues associa~ed with the implementation ofLNP for users of interconnected VoIP

services.,,2 Inlthese reply comments rcs urges the FCC to grant rcs' Petition, filed in

CC Docket 99-200, seeldng a waiver of Section 52.l5(g)(2)(i) of the Commission's

Rules3 so thatiTCS as a VoIP Positioning Center service provider ("VPC") is deemed to

be an eligible ~lser of and may obtain Emergency Service Query Keys ("ESQKs")

without having to demonstrate that it has been".. .licensed or certified by the FCC or a

state connnis&ion to operate as a telecommunications carrier...,,4 It is necessary for the

FCC to act nQw because otherwise the Commission will leave unresolved an issue which

1 Telephone NUlflbel' Requirements for IP-Enabled Services Providers, we Docket Nos. 07-243, 07-244, &
04-36, ee Doc~et Nos. 95-116 & 99-200, Report and Order, Declaratory Ruling, Order on Remand, and
Notice ofPropo~ed Rulemaking, 22 FCC Rcd 19531 (2007). As used herein, the term "Porting Order"
shall refer to t1lli Report and Order, Declaratory Ruling, and Order onRemand, and the term "Notice" shall
refer to the Notice ofProposed Rulemaking.
2 ld. at~53.

3 Petition ofTet;eCommunication Systems, Inc. and HBF Group, Inc. for Waivel' ofPart 52 ofthe
Commission RUjles, CC Docket No. 99-200 (filed February 20, 2007) ("Waiver Petition"). Section
52.15(g)(2)(i)~Ovides in relevant part that an applicant for initial numbering resources must provide
evidence that it "is authorized to provide service in the area for which the numbering resources are being
requested." T S seeks a waiver ofthis requirement to the extent that its application would require TCS to
obtain certifica .on as a condition ofeligibility for utilization ofESQKs. TCS is not seeking a waiver of
the remainder qfpart 52.
4See Letter dat~d September 8, 2006 from Thomas J. Navin, Chief, Wireline Competition Bureau to
Thomas M. KOftsky, Chair North AmericanNumbering Council and Amy 1. Putnam, Director, Number
Pooling Servicrs NeuStar, Inc. (''NeuStar'') (hereinafter referred to as the "Navin Letter").
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would neg~tiv~lY im:pact upon public safety by hindering the ability of interconnected

I

nomadic VolPIcaniers to offer full E911 capabilities for all ported munbers.
I

Introduction And Summary:

i
TCS is! one of the primary providers ofVPC service and in this capacity provides

location infonpation for E911 calls for over 100 million subscribers ofwireless and VoIP

service provid~rs. ill so doing, TCS handles over 110,000 E911 call per day. VPC

service ofthe type provided by TCS is critical to the ability ofinterconnected VolP

service providiers to comply with the Commission's requirement that they supply 911

capabilities tol their customers. In order to provide this service, VPCs such as TCS must

have access to ESQK.s. Unfommately, by letter dated September 8, 2006 from Thomas J.

Navin, Chief, IWireline Competition Bureau to the North American Numbering Council

and NeuStar, Inc., Mr. Navin indicated that VPCs seeldng ESQK.s from NeuStar must be

....
licensed or ce~tified by the FCC or a state commission consistent with Part 52 ofthe

I

Commission' ~ R~les.5

The C:ommission has in various instances recognized a "bright line" between both

the privilegesl ofand obligations imposed upon an entity deemed a telecommunications

carrier and thpse applicable to a non-certificated entity. At the same time, however, as

was recogniz~d in the Navin Letter, the Commission also has a parallel tradition of

granting waivers where appropriate. Specifically, the Commission may waive its rules

for good cause6 and where strict application ofa rule would be contrary to the public

S Navin Letter*3.
6447 C.F.R. § 11.3; see also Administration ofthe North American Numbering Plan, CC Docket No. 99-
200, Order 20 ~CC Rcd 2957, ~ 4 (SBCfS Numbering Waiver Order), citing to WAlT Radio v. FCC,
418 F.2d 1153, :1159 (D.C. Cir. 1969), cert. denied, 409 U.S. 1027 (1972) ("WAIT Radio").
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interest.? In d~terrnining whether to grant awaiver, the Commission may consider
I

hardship, equiir, or the fact that a more effective implementation ofpublic policy will
,

attend the gran,tmg ofthe waiver.8

,

To date, one ofthe privileges that, absent a waiver, has been limited to entities
i

with carrier st~tus is access to numbering resources.9 However, as was implicitly

acknowledged! in the Navin Letter,10 Pseudo Automatic Number Identification ('~p-ANI"
I

which also inqlude "ESQKs")'Tesources fall into a gray area; so much so, that the Bureau

Chiefbelieve4 it necessary to provide clarification for NeuStar regarding the

management Ofp-ANI / ESQKs. Moreover, in so doing the Bureau indicated that the

I

Commission i~ prepared to waive the aforementioned certification requirement upon a

showing that ~pplicable state and local emergency service fees were paid and appropriate

universal serv~ces fund ("USF") contributions were satisfied. ll Given that ESQK / p-

ANI resourceiare..indispensable to TCS's VPC business model, TCS subseqllently filed

its Waiver Petition requesting that the FCC waive the rule as outlined in the Navin Letter.
I

It is b<»th appropriate and necessary for the FCC to address the issue ofVPC

access to ESqKs in this portion oftbis combined proceeding.12 As previously noted, the

Commission pas specifically sought comment "on any other issues associated with the

implementatipn ofLNP for users of interconnected VoIP services.,,13 The Porting Order

7 SECIS Ntlmb~ling Waiver Order 'I! 4.; see also NOl'theast Cellular Telephone Co. v. FCC, 897
F.2d 1164, 116d (D.C. Cir. 1990) ("Northeast Cellular").
B 6 WAIT Radiol418 F.2d at 1159; NOI'theast Cellulm', 897 F.2d at 1166.
9 See Porting O~'der'l! 20.
10 The letter des,cribes p-ANI as .....consisting ofthe same number ofdigits as...ANI, that is not a North
American Numpering Plan (NANP) telephone directory number and be used in place ofANI ..." Navin
Letter at 1 fooniote 1.
11 ld. at 3.
12 TCS' PetitiOli was assigned to CC Docket No. 99-200, one ofthe dockets included in this combined
proceeding.
13 POl'tilzg Ord~l''I!53.
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represents acoptinuation ofthe FCC's attempt to ensure that users ofinterconnected

I
VoIP services ~ave -access to the same types ofcapabilities that other users have because

,

"consmners' *pectations for these [interconnected VoIP] services trend toward their

number portaijility cannot be assured if questions remain regarding access to E911

capability;16 1i!kewise interconnected nomadic VoIP Service Providers cannot be sure that

,
expectations f~r other telephone services.,,14 Tbis effort: began when the FCC required

interconnected VoJP providers to supply 911 emergency calling capabilities. IS Adequate
!
i

the FCC's E911 requirements can be met in all cases unless VPCs have access to ESQKs.

The inability ¢lfVPCs to do so represents a potential threat to public safety that must be

addressed.

I. vpe Service Is Critical If Interconnected Nomadic VoIP Service Providers
Are '110 Have E911 Capability

TCS is 011e ofthe two primary providers ofVPC services which provide 99% of

all call routing instructions to interconnected nomadic VoIP service providers and ALI

data delivery~o Public Safety Answering Points ("PSAPs"). ESQKs are critical

components ~fVPC technology. One ofthe main purposes of a VPC is to provide call

routing instruptions to the VoIP service provider's softswitch so that E911 calls can be

routed to the (appropriate PSAP. The means by which the correct PSAP is communicated

from the VP<p to the softswitch is through the use ofESQKs. Each ESQK represents a

different PS4P. Currently, VPCs obtain ESQKs without restriction, and "pool" them to

14 ld. ~1l.
IS ld. ~53. .
IG This position; also finds support in the Comments ofComcast Corporation, filed herein in response to the
Notice, where it argues, albeit on a different matter, that the Commission should take steps to ensure that
consumers do 40t lose access to E911 during the porting process. See Comments ofComcast at 18.

I
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be shared.by nt\\\.tillle VPC soft switches. Typicall-y, a-p-ptoximately tenESQKs are
,

assigned per p$AP, so that ten different calls from a vmiety ofinterconnected VoIP

service provid~rs can be processed simultaneously. Without access to ESQKs, the VPCs

will be obligat~d to use ESQKs provided by the VoIP service providers.
,

TodaY,i VPCs obtain ESQKs via two primary methods. In most areas ofthe
,

COlUltry, the II/.EC has assumed the responsibility for managing the assignment ofESQKs

and the VPCs !obtain ESQK.s from it. In other areas, the ILEC has eschewed management

ofESQKs. ill those localities, the existing VPCs fonned a consOltium to self-assign and

jointlymanagp ESQKs and have continued to do so as a recognized existing issuing

authority. Supsequently, the FCC created the Interim Routing Number Authority (!RNA)

and empower~d NeuStar to operate it subject to various FCC conditions, including those

set forth in th(} Navin Letter, and NANC rules.

Grant iof¢.e proposed waiver will not have a limiting effect on numbering

resources because the ESQKs are "non-dialable" numbers and should not really be
I

considered nUmbering resources.17 TCS does not provide voice or other end-user

telephone-type services. Instead, TCS provides VPC service based on the NENA i2

Model pursu~t to which it neither provides the voice path nor interconnects with the

PSTN.

Moreover, the VPC approach can playa more general role with regard to LNP. In

its comments, the National EmergencyNumber Association ("NENA") encouraged the

FCC "to con$ider the use ofthe VoIP Positioning Center ('VPC') solution in place today

17 For exampleJ no reporting is required for ESQKs because the FCC has held that since the category of
"available n~bers" is a "residual category," carriers were not required to report such numbers. See Report
and Order and/Furtlzel' Notice ofProposed Rulemalcing, In the Matter ofNumbering Resource
Optimization, <[::C Docket No. 99-200. 15 FCC Rcd 7574, 7600 n. 99 (2000).
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1m:\[oW Cu.~tOtn.etB fot 9-1-1 mutmg' and as ameans to "hel\1 resolve the muting issue
,

that all NIl/80p-type services face today."IB

I

ll. There Is No Need To Apply Part 52's Certification Requirement To VPCs

There i~ no basis for applying the provisions of47 C.F.R. § 52.15(g)(2)(i) as a
;

pre-condition for ESQK eligibility as was done in the Navin Letter. The state
I

certification r~quirement upon which Mr. Navin relied was designed to address the

question ofhoNv CLECs should obtain numbering resources-which is not at issue here.

A1thot~gh States do have an interest in ESQK utilization, state certification is not

required to ad~ess the states' concerns. CLEC state certification procedures, while

appropriate for true "numbering resources" for the PSTN and to provide a legal basis for

the negotiatio* ofInterconnection Agreements, are not designed to determine the
...

suitability of ~ VPC. The state CLEC certification process also often contemplates the

filing and approval of a retail tariff, for end-user customers, and/or a wholesale tariff, for

use by other ~arriers. This tariffprocess is not suitable for a VPC.

VPC state certification in fifty-one jurisdictions is impossible due to CLEC
I

regulations illi some states that prohibit certification for entities such as VPCs that do not

provide dial tbne to retail customers, do not have retail tariffs, and other state specific

requirements.19 In the alternative, interconnected nomadic VoIP service providers

18 Comments o~NENA at 7. For its part, the National Association ofRegulatory Utility Commissioners
("NARUC") suggests that non-certificated service providers could be given access to numbering resources
under proper citcumstances. Comments ofthe National Association ofRegulatory Utility Commissioners
at 10. In such ~ circumstance, it would make no sense to grant PSTN numbering resources to non-CLEC
certified VoIP ~roViders and to deny ESQKs to non-certificated VPCs such as TCS.
19 fu fact, the Beau's recent Recommended Decision in the BrightHouse proceeding would lead to the
conclusion that VPC service is neither "telecommunications" nor "telecommunications service."
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themselves wo~c\.be fm:cec\. to becom.e c.ertific.atedm. all iurlsdictious-ataskwhich at a
:

minimum woul4 delay VoIP E911 deployment and strain ESQK resources.

As rec~~t history demonstrates, those VPCs that have attempted to gain CLEC

certification hate met with mixed results because various jurisdictions have taken

conflicting goo~ faith positions (based on differing state laws and regulations) regarding
i

VPC certificati?u. For example, the Public Utilities Commission of Ohio ("PUCO")

refused to certify the VPC Intmdo Communications Inc., as a CLEC on the ground that

"its telephone exchange activities are restricted in scope and, thus, do not extend to the

level of a CLEC.,,20 Instead the PUCO established a new designation lmown as a

"competitive e~ergency services telecommunications canier.,,21 In Virginia, Intrado has

had difficulty negotiating an interconnection agreement because Embarq does not

recognize it as:a "carrier" and, as a result, Intrado has had to file a petition with the FCC

seeking to arbi;trate the issue.22

In TCSj' case, state certification would add little. TCS is a public company which

has demonstrafed the required level ofintegrity and has obtained CLEC registration in at

least one state, Moreover, it already provides nationwide VPC service. TCS' VPC

service does nbt require the typical type ofinterconnection. It is provided from several

locations, andlis interstate in nature. Consequently, to the extent that any review of a

VPC's qualifications is appropriate, it should be done at the federal level and not on a

state-by state basis. TCS does agree, however, with NARUC's concerns regarding the

Recommended ~ecision, In the Matter ofBright House Networks, LLC et al., v. Verizon California, Inc., et
al,. ~~ 12-13, D:} 08-860 (April 11, 2008).
20 Finding and 0tder, In the Matter ofthe Application ofIntl'ado Communications, Inc. to Provide
Competitive Loopl Exchange Services in the State ofOhio, ~7 Public Utilities Commission of Ohio, Case
No. 07-1199-TP~ACE (Feb. 8,2008).
2\ ld.
22 Petition ofInttado Communications ofVirginia Inc., In the MatteI' ofPetition ofIntrado
COl1u1tunication} ofVirginia Inc, WC 08-33 (filed March 6, 2008).
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need for resoUIpe recipients to comply with the reporting requirements ofthe Part 52,

numbering rul$s and commits to complying with all applicable reporting requirements. 23

In.

At present, Tes has been able to self-administer a sufficient number ofESQKs to

meet the E911: requirements ofits clients. In the long nm, however TeS might not be

able to acquire and manage ESQKs for shared use among its interconnected nomadic

VoIP service Frovider customers. The negative consequences and disruption to the

emergency seJ;Vice capabilities ofVoIP providers would be significant if this were to

occur. Intercqnnected nomadic VoIP service providers would be required to immediately

seek certificat~on in all fifty"-one jurisdictions and obtain their own ESQKs. This would

"-
create confusion and delay VoIP E911 deployment. It would potentially exhaust the

reservoir ofassignable ESQK.s and would be contrary to NENA recommendations.

Moreover, it would require each PSAP to test with dozens (or hundreds) of

interconnecte,d nomadic VoIP service providers that might never actually use the ESQKs

assigned to tl1em.

Thes~ coneems are not inconsequential. Although it is impossible to address the

question ofthe impact ofvpes on number conservation with complete preCision, TeS'

concerns are based on the following estimates which it believes are sotmd:

23 See NARUcicomments at 10.
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1. For the ~urpose oftms analysis TeS has assumed that there are approximately

1~300 ~terconnected nomadic VoIP service providers24 and 6,100 PSAPs

nationwide.25

2. Based ~n industry practice TCS estimates that at least 2 ESQKs would be

require~ by every interconnected nomadic VoIP service provider to deploy to

every BSAP in order to manage E911 calls.

3. Theref~re, without vpes to aggregate ESQKs, nomadic interconnected VoIP

service providers would need up to 15,860,000 ESQKs (1300 x 6,100 x 2) to

deploy:to all PSAPS.26

4. fu con1/tast, a VPC is typically assigned 10 ESQKs per PSAP so that 10 different

calls fijom a variety ofVoIP providers can be processed simultaneously.

Consequently, 2 VPCs would need only 122,000 ESQKs to deploy to all PSAPs

(2 x 10 x (il00).

As these esti:n)J.ates demonstrate, TCS believes the number conservation benefits

involving the iUse of 122,000 ESQKs versus the use ofalmost 16 million ESQKs are

clear.

The pUblic safety benefits ofusing VPCs as ESQK aggregators are also evident.

On an average day, TCS routes over 100,000 E911 calls without difficulty. The

24 For various reasons, it is impossible to develop a completely accurate count ofthe number of
interconnected YoIP service providers. For example, according to Packetizel' "with all ofthe VoIP
providers poppihg up all over the world these days, we gave up trying to compile a complete list of aU
those companie~ ourselves-there are just too many! By some estimates~ there are more than 2000
companies that ban rightly claim to be VoIP service providers."
http://www.pfLc1{etizel..com/ipmc/service.J)roviders.hml1
2S According to:NENA's 9-1-1 Fast Facts there are 6083 primary and secondary PSAPs.
h~:www.nenaioIg/pages/Content.asp?CID=144&CTID=2
26 To give somfl sense ofperspective, the recent March 2008 FCC Report entitled "Numbering Resource
Utilization in tlte United States" notes that carriers filing FCC Forms 502 reported that only 627 million
telephone num~ers have been assigned to end users. In this context the figure of 16 million ESQKs is
significant.
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disruption, contusion, and even danger to oUt national E911 system that would be

involved in for4ing oyer 1,300 interconnected nomadic VoIP senrice providers to obtain,
,

test, and maintain 16 million ESQK.s argues powerfully in favor ofTCS' simple and

easily granted Waiver request.

The ne~ative impact that the Commission's position could have was recently

recognized by frhe Association ofPublic-Safety Communications Officials-International

("APCO") in ~Position Statement it posted on Apri1l6, 2008. APCO indicated in part:

;APca International is concerned that some providers ofVoIP
Positiop. Centers (VPC) may have to discontinue services to VoIP Service
Provid~rs (VSP) if they are denied access to pseudo Automatic Number
Identification (P-ANI) codes.

APca International respectfully requests that the Federal
COIDIll,unications Commission (Commission) fully examine the impact of
a decis~on to deny VPC access to p-ANI codes and its affect on the ability
ofpublic safety answering points (pSAP) to locate VoIP 9-1-1 callers
using qurrent VPC services.

'-
I APca International believes that ifVPCs are forced to discontinue

servicljls to VSPs VoIP consumers may be at risk when calling 9_1_1.27

TCS believes ,tthat APea is justified in its concern that consumers may be at risk ifVPCs

are forced to <Iliscontinue (or are unable to begin to offer) E911 services to VolP service,

providers. It is imperative that the Commission act in the affinnative on the Petition.

IV. TCS'iWaiver Meets The Conditions Set Forth In The Navin Letter

TCS ~s in compliance with the Navin Letter's waiver conditions. It is a public

company subject to multiple levels offinancial and managerial regulatory oversight by

27 rcs and HBtr Petition to Waive Part 52 ofCommission Rules Position Statement, APCO Government
Affairs httn:llJv,;w.apcointl.org/new/govemmentlpositionstatenrents.php (Apri116, 2008)

:
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state and federfl,1 authorities. As a member of all national public service organizations
28

,

. '

it maintains it~ VPC operations to the highest industry standards in compliance with

continlling me~bership standards ofthese emergency services organizations. TCS pays

all relevant emergency service fees regarding its operations, and its customers subject to

USF remit pe~ requirements applied to them. Therefore, TeS satisfies the waiver
I

conditions foreseen in the Navin Letter and should be accordingly eligible to receive p-

ANI resources.

v. IfState CLEC Certification is Required, Obtaining One State Certification
Shoul(I be Adequate for a Waiver

TCS lias obtained CLEC certification in Florida, Tennessee, Texas and

Washington. ·However, as noted above, TCS is confident that universal CLEC

certification is n~t achievable. Nonetheless, for purposes of a waiver petition, the

Commission !may hold that CLEC certification in one state is adequate for satisfaction of

the policy outlined in the Navin Letter. TCS's Waiver Petition under such a scheme

should be granted.

VI. If Certification Of Some Form Is Necessary To Justify A
Wahter, It Should Be From The FCC Or A National Public
Safetly Organization

As explained above, CLEC certification is not the appropliate means by which to

determine tb;e financial, technical, and or operational readiness of a VPC, and many

jurisdictionsIreject this responsibility. As an alternative, the FCC could establish a

,

28 TCS is a me~ber ofNENA, APCa, ComCARE, EENA, ESIF, and the E911 Institute as well as other
relevant organtzations - http://wwwl.telecomsys.comlaboutlmembersmps/index.cfll1
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simple waiver ~pplication process. This would permit the FCC to monitor VPCs and

help preserve 1jhe integrity ofthe VPC emergency services marketplace.

As an ~ltemative, some national emergency organizations have discussed the

establishment pfnational registration or qualification programs. As either a supplement
I
I

to or in lieu o;ft FCC registration, sanction by a relevant national public safety

organization 'fould serve as a reasonable alternative to individual state CLEe

certifications.. Ifthe Commission should decide that either ofthese proposals is

appropriate, i~ should talce into account TCS's existing ongoing public safety

responsibilititls and grant TCS a temporary waiver for unrestricted access to p-ANI

resources pen~g TCS's qualification pursuant to a new waiver qualification scheme.

vn. The 'J1CS Waiver Petition Is Unique And Should Be Acted Upon
I

TCS' iwai¥er petition is unique and should be acted upon by the Commission.

The fact that the FCC did not address other waiver petitions in this proceeding29 should

not preclude the Commission from addressing TCS' Waiver Petition. Likewise, the FCC

should not b~ deterred by the fact that VPCs do not contribute to the universal service

mechanism.

TCS'!Waiver Petition is materially different from the other petitions because the

company is ~ot seeking telephone numbers in order to provide voice service. Moreover,

if granted, the waiver would reduce the demand for p-ANI numbering resources (as they

are classified today) while at the same time promote public safety and encourage the

continued growth ofinterconnected VoIP services. In its petition, Qwest

Comm1.mications Corporation, acting on behalfof its lP-enabled Services Operations
I

29 See Porting 'prder '\120.
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("QCC/IPES), has sought a waiver ofSection 52. I5(g)(2)(i) in order to obtain telephone

numbers that QCC/IPES could use in providing VoIP services on a commercial basis to

residential, governmental, educational and business customers30 similar to the relief

granted SBCIS.31

fu contrast, TCS is not seeking traditional numbering resources in order to

provide co1l1l1iercial telephone service to end users. Therefore, as noted previously, grant

ofTCS' request would in no way undercut the traditional distinctions that the

Commission has drawn between the rights and obligations ofcarriers versus those of

non-carriers in connection with the provision oftelecommunications and other

interconnecte4 end user services.

The fapt that VPCs do not contribute directly to the universal service support

mechanism should also not affect the outcome here. VPCs do not provide the type of

service whichiis tyPically subject to the universal service requirement.32 Moreover, since

both TCS' wii:eless and interconnected VoIP service provider customers are required to

contribute, the grant ofthe proposed waiver will not impact upon universal service

revenues.33

Conclusion

In summary, the FCC should address the Waiver Petition filed by TCS because

both the FCCrs E911 and LNP efforts might be frustrated ifinterconnected nomadic

VolP service providers are not able to provide E911 capability for ported numbers

30 Qwest Commjmications Corporation Petition for Limited Waiver ofSection 52.15(g)(2)(i) ofthe
Commission 's ~ules Regal'ding Numbering Resources, (filed March 28, 2005).
31 Porti7tg Ordei' at 20.
32 See 47 CFR §154.706.
33 IfTeS were ~ carrier, which it is not, the revenues that it received would arguably be exempt as
"revenues from ~esellers" in that the revenues would be derived and from services provided to other entities
that were contributors to universal service support mechanisms and in essence resold.

I
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because TeS W~8 un.able to obtain ESQ,Ks, and the continued deployment of

interconnected YoIP Bervice might be delayed. The facts demonstrate that there is no
,

need to change Ithe current self-administration process because it works seamlessly.

Moreover, TC~ is certified in at least one state. Therefore it would be appropriate for the
!

FCC to waive tJ1e provisions ofSection 52.15(g)(2)(i) so that Tes is deemed to be an
I

eligible user ofiESQKs in all jurisdictions regardless of certification and is thereby

eligible to receive numbering l:esources.

Kim Robert Scovill
Senior Direct()r Government Mfairs
TeleConi.mun~cationSystems, Inc.
275 West Strtlet
Suite 400 .....
Annapolis,:MID 21401
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